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The petitioner filed apetition for habeas corpusrelief claiming that the judgments entered are void.
He contends that he was on parole when the current offenses were committed; therefore, the
concurrent sentencesthat hereceived areillegal. We concludethat in order to receiverelief, thefact
that the petitioner was on parole when he pled guilty must be proved by satisfactory proof contained
in the record or proceedings underlying the convictions sought to be set aside. Wereversethetrial
court’s summary dismissal and remand for appointment of counsel and a hearing to determine
whether therecord of the underlying convictionsor proceedings contai ned satisfactory proof that the
petitioner was on parole at the time he committed second degree murder and robbery with adeadly

weapon.
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Remanded
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OPINION

OnDecember 11, 2003, the petitioner, Rickey Hogan, filed apetitionfor habeascorpusrelief
in the Lauderdale County Circuit Court. Although the petitioner used a preprinted federal habeas
corpus form to prepare his petition, he raised state claims. It appears from the judgments attached
to the petition that the petitioner pled guilty to second degree murder and robbery with a deadly
weapon on May 17, 1985. He received concurrent forty-year sentences for the offenses. In his
petition, the petitioner asserts that the judgments are void because the concurrent sentences are



illegal. The habeas court summarily dismissed the petition, finding that the petitioner had failed to
establish a claim for habeas corpus relief. The petitioner timely filed his notice of appeal.

The petitioner claimsthat thetrial court erred in ruling on his petition because hefiled it on
a federal habeas corpus form. He asks this Court to remand the case back to the circuit court,
enabling him to file the petition in the proper form. While we acknowledge that the petitioner used
afederal form, hefiled his petition in state court and raised state habeas corpus claims. “It iswell
settled that atrial court is not bound by the title of the pleading, but has the discretion to treat the
pleading according to the relief sought.” Norton v. Everhart, 895 SW.2d 317, 319 (Tenn. 1995).
We conclude that the trial court properly considered the petition.

When reviewing a petition for habeas corpus relief, the determination of whether relief
should be granted isaquestion of law. McLaneyv. Bell, 59 SW.3d 90, 92 (Tenn. 2001) (citing Hart
v. State, 21 SW.3d 901, 903 (Tenn. 2000)). Thus, this Court’s review is de novo with no
presumption of correctness given to the findings of the court below. 1d. The grounds upon which
habeas corpus relief is warranted are decidedly narrow. The writ will issue only when it appears
upon the face of thejudgment or the record of the proceedings upon which thejudgment isrendered
that a court lacked jurisdiction or authority to sentence adefendant or that the sentence has expired.
Stephenson v. Carlton, 28 S.W.3d 910, 911 (Tenn. 2000); Archer v. State, 851 SW.2d 157, 164
(Tenn. 1993). A habeas corpus petition may be used to challenge judgments that are void, not
merely voidable. Taylor v. State, 995 SW.2d 78, 83 (Tenn. 1999). A void judgment “isonein
whichthejudgment isfacially invalid because the court | acked jurisdiction or authority to render the
judgment, or because the defendant’ s sentence has expired.” Id. (citations omitted). By contrast,
avoidable conviction or sentence is one which isfacialy valid and thus requires proof beyond the
face of therecord or judgment to establishitsinvalidity. 1d. The burden of proof that the judgment
or sentence is“void,” rather than “voidable,” rests with the petitioner. Wyatt v. State, 24 SW.3d
319, 322 (Tenn. 2000).

A sentence imposed in direct contravention of the law is illegal and therefore “void or
voidable depending upon whether theillegality of the sentenceis evident on theface of thejudgment
or the record of the underlying proceedings.” McLaney, 59 SW.3d at 94 (citing Stephenson, 28
SW.3d at 911). Thetria court sentenced the petitioner to concurrent sentences of forty years for
second degree murder and forty yearsfor robbery with adeadly weapon. The petitioner alleges that
the concurrent sentences are illega in that they should be served consecutively rather than
concurrently. The petitioner submitted documentati on with hishabeas corpuspetition indicating that
he was on parole for a felony when the current offenses were committed. Thus, the concurrent
sentences for the present offenses would be in direct contravention to Tennessee Rule of Criminal
Procedure 32(c)(3), which provides the following: “Where a defendant is convicted of multiple
offenses from one trial . . . the sentence shall be consecutive whether the judgment explicitly so
ordersor not.” Rule 32(c)(3) applies “to a sentence for a felony committed while on parole for a
felony[.]”



After reviewing the habeas corpus petition, it appearsthat the petitioner’ sall egations should
survive summary dismissal and that appointment of counsel is appropriate.

CONCLUSION

Wereverse thetrial court’s summary dismissal of the petition and remand for appointment
of counsel and further hearing. Thetrial court, upon remand, shall determine whether the records
of the convictions of second degree murder and robbery with a deadly weapon contain satisfactory
proof that the petitioner was on parole status at the time of those offenses.
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